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Association Activities 


AT THE October Stated Meeting reports were received from the 
Committee on the Judiciary, F. W. H. Adams, Chairman; the 
Committee on the City Court of the City of New York, Mitchell 
Salem Fisher, Chairman; and the Committee on the Municipal 
Court of the City of New York, Benedict Ginsberg, Chairman. 

For the Supreme Court the following candidates were found 
“Qualified”: Birdie Amsterdam, Nicholas Atlas, Thomas A. 
Aurelio, Frederick Backer, Louis J. Capozzoli, Joseph A. Gava- 
gan, Joseph A. Macchia and Thomas G. Weaver. For the Court 
of General Sessions, George M. Carney was found “Qualified,” 
and the following were found “Qualified” for the County Court, 
Bronx County: John J. DePasquale, Edward T. McCaffrey and 
Louis Schifrin. Frank S. Hogan was found “Outstandingly 
Qualified” for the office of District Attorney, New York County 

Samuel C. Coleman was found “Outstandingly Qualified” for 
the City Court and Rocco A. Parella, Joseph Josephson, Law- 
rence J. Peltin and Philip Myer were found “Qualified.” 

For the Municipal Court the following candidates were found 
“Qualified”: James W. Donoghue, Sidney J. Hodas, Harry P. 
Eppig, Thomas C. Chimera, Joseph Raimo, Joseph B. Rafferty, 
Cornelius D. McNamara, Arthur Klotz, Fred G. Moritt, Cora T. 
Walker, John C. Leonforte, Michael A. Schwartz, Samuel R. 
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Rosenberg, Herbert J. Wallenstein, Alfred M. Ascione, Arthur 
U. Volpe, Darwin W. Telesford and Samuel S. Hyams. 


e@o 


THE SECTION ON WILLS, Trusts and Estates, Joel Irving Friedman, 
Chairman, has held two meetings. At the first Joseph Tracht- 
man, Chairman of the American Bar Association’s Section of 
Real Property, Probate and Trust Law, described “Highlights of 
the Section’s London Meeting.” Benjamin L. Stern spoke at the 
second session on “Estate Planning Problems in Connection with 
Bank-Financed Life Insurance.” At both meetings Edward R. 
Finch, Jr. reviewed recent decisions. 


e@o 


THE SIXTEENTH ANNUAL Benjamin N. Cardozo Lecture \ 
livered on October 24 by Dean Jefferson B. Fordham of t! ni 
versity of Pennsylvania Law School. Dean Fordham’s topic was 
“The Legal Profession and American Constitutionalism.’’ The 
lecture will be published in an early issue of THE RECORD. 


e@o 


THE COMMITTEE on Continuing Legal Education, of which 
Harrison Tweed is Chairman, has announced the publication 
of “Basic Corporate Practice” by George C. Seward; a textbook 
on the practical aspects of corporation law practice. Among the 
topics discussed are the advisability of incorporation, planning 
and organizing the corporation, regulation of sales of securities, 
dividend action and tax problems. 


e@o 


THE SPECIAL COMMITTEE on the Administration of Justice, Fran- 
cis H. Horan, Chairman, has announced that the Sloan Founda- 
tion and the New York Foundation have made grants to the 
Association of the Bar of the City of New York Fund, Inc. for the 
purpose of financing a study of court congestion. The study will 
be conducted in cooperation with the Columbia University Proj- 
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ect for Effective Justice. A part of the study will be devoted to 
examining the flow of personal injury cases into the courts. 


e@Mo 


AT ITs organization meeting the Committee on the Domestic Re- 
lations Court, Jacob L. Isaacs, Chairman, had as its guest Judge 
Sylvia Jaffin Singer of the Domestic Relations Court. Judge 
Singer discussed with the Committee the problem of juvenile 
delinquency. 

e@o 


THE NEW YORK CITY regional rounds of the National Moot Court 
Competition will be held on November 14 and 15 at the House 
of the Association. The case to be argued this year in the com- 
petition involves problems relating to the federal loyalty-security 
program. 
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The Calendar of the Association 


for November and December 


~I 


13 


18 
19 


20 


(As of October 23, 1957) 


Dinner Meeting of Executive Committee 
Meeting of Section on Wills, Trusts and Estates 


Dinner Meeting of Special Committee on the Family 
Part of the Supreme Court 

Dinner Meeting of Committee on Professional Ethics 

Dinner Meeting of Special Committee on Atomic 
Energy 


Joint Dinner Meeting of Committee on Foreign Law 
and Committee on International Law 
Dinner Meeting of Committee on Legal Aid 


Dinner Meeting of Committee on Trade Marks and 
Unfair Competition 

Dinner Meeting of Committee on the Domestic Re- 
lations Court 

Dinner Meeting of Committee on Rent Control 
Laws 

Dinner Meeting of Committee on Federal Legisla- 
tion 


New York City Regional Rounds of Moot Court 
Competition. Sponsorship Young Lawyers Com- 
mittee 


New York City Regional Rounds of Moot Court 
Competition. Sponsorship Young Lawyers Com- 
mittee 


Meeting of Library Committee 


Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 
Dinner Meeting of Committee on the Bill of Rights 


Meeting of Committee on Admissions 


Dinner Meeting of Committee on Professional Ethics 

Meeting of Committee on State Legislation 

Dinner Meeting of Section on Banking, Corporation 
and Business Law 
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December 


December 


December 


December 


December 


December 


10 


16 


18 
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Meeting of Section on Wills, Trusts and Estates 
Dinner Meeting of Committee on International Law 


Dinner Meeting of Executive Committee 


Stated Meeting of Association, 8:00 P.M. Buffet 
Supper, 6:15 P.M. 


Meeting of Library Committee 


Dinner Meeting of Committee on Foreign Law 

Meeting of Committee on the Domestic Relations 
Court 

Dinner Meeting of Committee on Courts of Superior 
Jurisdiction 

Dinner Meeting of Committee on Federal Legisla- 
tion 


Meeting of Committee on Admissions 











The President’s Letter 


To the Members of the Association: 


The Association’s activities are once more in full swing after 
a summer which was busier than usual and productive of some 
interesting and very worthwhile developments. 

I have been visiting with many of the Committees as they or- 
ganize for the year and aim to attend at least one meeting of each 
of them in due course. Their enthusiasm, interest and the spirit 
of good fellowship which pervades are most impressive. 

The visit to New York in July, on their way to London, of 
American Bar Association members from all over the United 
States kept the staff and many of us quite busy. Those of you who 
were not around then can imagine something of what was in- 
volved when I tell you that on a hot Sunday afternoon we enter- 
tained in the House of the Association 4,500 people for cock- 
tails. All the furniture was removed from the first two floors and 
numerous bars were set up, as a result of which we were able to 
handle this multitude and provide refreshments for all without 
confusion or substantial delay. The next noon I attended a lunch- 
eon at the House and the facilities had been perfectly restored 
and every thing looked spic and span. This is just an example of 
accomplishment by an efficient and devoted staff. We all can be 
proud of this Association’s contribution in the role of host to 
our nation-wide brethren. 

We are also making slow but sure progress in improving the 
administrative operations of the Association’s affairs. Charles E. 
Welles has been appointed to the new position of Administra- 
tive Manager, and Paul De Witt has generously released Gerald 
MacDonagh to serve as his assistant. In this way we hope to 
establish a more efficient team operation. Arthur Charpentier 
can now devote his whole attention to the Library. 

To sum up, let me assure the membership that the Associa- 
tion is moving under full steam and with a new flag flying. 


October 15, 1957 Louis M. Logs 
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Criminal Insanity: The Abyss 
Between Law and Psychiatry 


By EuGENE J. Morris 


For over one hundred years, legal definitions of criminal in- 
sanity have largely ignored modern psychiatric insights into men- 
tal disorders. 

Legal definitions dealing with the defense of insanity in 
criminal prosecutions’ are rooted in doctrines derived from the 
early common law in England, culminating in the historic 
M’Naghten Rules in 1843.’ These definitions are daily brought 
to public attention by their recurrence in one sensational mur- 
der trial after another.” Moreover, they are of paramount im- 
portance to our fundamental rights and liberties since they affect 
not only the incarceration of persons but, more profoundly, deal 
in one of the few remaining areas where a legal finding of guilt 
combined with a finding of responsibility usually results in de- 
priving one of our citizens of his life. 

Yet, except for occasional scholarly comment or a flaring of 
public interest in the course of a sensational murder case, con- 
cern with the problem has remained quiescent until quite re- 
cently. Only in the last five to ten years has there been any serious 
inquiry into the issue.‘ Today, interest in the subject has been so 
strongly aroused that some affirmative action finally seems indi- 
cated. Indeed, at the time of this writing Governor Harriman 
has designated a distinguished panel of experts to explore the 
situation in New York State with a view to formulating a basis 
for prompt remediai action. 





* See e.g. Section 1120 of the [New York] Penal Law, [McKinney Consol. Laws, 
C.40}. 
210 Cl. & Fin. 200, 8 Eng. Rep. 718 (H.L. 1843). 
* See e.g. People v. LaMarca (Weinberger Kidnapping, Nassau County, Nov. 1956). 
People v. Horton 308 N.Y. 1, 123 NE 2d 609. 
People v. Roche 309 N.Y. 678, 128 NE 2d 323. 
*See e.g. “Criminal Responsibility And Psychiatric Expert Testimony” formu- 
lated by The Committee on Psychiatry and Law of the Group for the Advance- 
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Lawyers, doctors and others interested in the field seem at last 
to be facing the perplexing problems involved in M’Naghten rule 
concepts and advancing proposals for amelioration which we, as 
members of the bar and of society, should make a matter of im- 
mediate concern to ourselves and to our associates. 

The purpose of this article is to delineate the background and 
essential elements of the problem along with an analysis of the 
various proposals for dealing with it. This delineation and analy- 
sis do not purport to be exhaustive or even comprehensive. The 
article is calculated, instead, to highlight the components of the 
problem to permit better informed consideration of it by mem- 
bers of the bar whose activities rarely, if ever, bring them into 
contact with this esoteric area of competence. 

Also, it should be observed that the writer feels that a change 
in our law is required along the lines recommended by the Model 
Penal Code’ which will be discussed later. 

The law dealing with criminal insanity as we know it today 
in New York, and in most other jurisdictions in this country, is 
directly traceable to the M’Naghten Rules promulgated by the 
fifteen Judges of England in reply to five questions addressed to 
them by the House of Lords in 1843 where the Judges said: 


“to establish a defense on the ground of insanity, it must 
be clearly proved that, at the time of the committing of 
the act, the party accused was labouring under such a de- 
fect of reason, from disease of the mind, as not to know 
the nature and quality of the act he was doing; or, if he 
did know it, that he did not know he was doing what was 


wrong.”’* 





ment of Psychiatry, (whose report is hereinafter cited as “GAP Report”) Report 
No. 26, p.1, footnote 1, May, 1954 
See Also: British Royal Commission on Capital Punishment 1949-1953 Report 
(Cmd.8932) 79 (1953) Durham v. United States 214 F 2d 862, Footnote 25, p. 870 
for a detailed bibliography on Insanity as a defense in criminal prosecutions. 
*The American Law Institute Model Penal Code Tentative Draft No. 4 Sec- 
tion 4.01 April 25, 1955. 
*10 Cl. & Fin. 200, 210, 8 Eng. Rep. 718, 722 (H.L. 1843). 
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The New York counterpart of the M’Naghten rule is Section 
1120 of the Penal Law which provides: 


‘A person is not excused from criminal liability as an idiot, 
imbecile, lunatic, or insane person, except upon proof 
that, at the time of committing the alleged criminal act, 
he was laboring under such a defect of reason as: 


‘7. Not to know the nature and quality of the act he was 
doing; or, 


““g. Not to know that the act was wrong.’””* 


An acquaintance with the evolution of this law is required 
to grasp the complex factors involved in dealing intelligently 
with it in the context of modern teachings in jurisprudence and 
medicine. 

The problem of fixing responsibility for criminal acts result- 
ing from abnormal behavior has engaged men’s minds from 
earliest times. Although it is impossible to designate the point at 
which this development first became meaningful in the common 
law, the best estimate would be sometime during the thirteenth 
century, when insanity was admitted as an “excuse for’ rather 
than as a “defense to” a criminal charge. When a person of un- 
sound mind committed a crime, e.g. murder, he was not acquitted 
by reason of his infirmity. Rather, after an inquest was held, and 
the homicide found to have been committed in a fit of madness, 
the defendant received a pardon from the king.” 

English law in the fourteenth, fifteenth and sixteenth centur- 
ies developed this view and in the early years of the 17th century 
Lord Coke in the famous Beverley’s Case’ wrote an extensive 


* See note 1 supra. 

* Pollock & Maittand, The History of English Law, vol. 2, p. 478 Cambridge 
University Press 1895. See also People v. Schmidt 216 N.Y. 324, 331 et seq wherein 
Cardozo J. traces the evolution of this concept; and, authorities cited therein. See 
also discussion in 1 Wharton & Stille’s Medical Jurisprudence (5th ed. 1905) Sec- 
tion 452 et seq. See also Bracton, DeLegibus. 

°2 Coke’s Rep. 568 (1609). 
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opinion which contained an analysis, exposition and codification 
of the law of lunacy up to that time.” 

This exposition was reiterated in 1724, by Judge Tracy in the 
famous English murder trial, Rex v. Arnold where the “wild 
beast” rule was charged to the jury.” 

Except for the significant variation in the Hadfield case,” this 
“wild beast” test of responsibility was followed for over 100 
years right up to the M’Naghten Rules.” In the latter case, a Glas- 
gow woodturner named Daniel M’Naghten shot and killed the 
secretary to the British Prime Minister, Sir Robert Peel. He had 
been out to get Peel himself because, he said: ““The Tories in my 
native city have compelled me to do this. They follow and per- 


# Coke in his analysis set up a fourfold classification, the common characteris- 
tic however being a loss of control over the will. Coke quoted from Bracton and 
held that the defendant must be “totally deprived of all compassings and imagina- 
tions . . . it must be an absolute madness and a total deprivation of memory,” 
to be relieved of criminal responsibility for his act 3 Coke’s Inst. 4, 6; Beverley’s 
Case (1603) 2 Coke’s Rep. 568, 571-2. 

216 How. St. Tr. 695, 766 “. . . it must be a man that is totally deprived of 
his understanding and memory and doth not know what he is doing, no more 
than an infant, than a brute or a wild beast, such a one is never the object of 
punishment; therefore, I must leave it to your consideration whether the condi- 
tion of this man doth show a man who knew what he was doing, and was able to 
distinguish whether he was doing good or evil, and understood what he did.” 

“8 Lord Erskine’s remarkable defense in Hadfield’s case in 1800 (27 How. St. Tr 
1282) actually triggered, pre-M’Naghten, the current debate between law and psy- 
chiatry. Lord Erskine rejected the idea that there must be total deprivation of 
understanding. Had this been intended, he argued, then no such madness ever 
existed in the world except idiocy. Was not the issue whether Hadfield’s under- 
standing of realities was sufficiently “distorted and disfigured by fancy” (id. at 
1313) to exculpate him from responsibility for his acts? Referring to Hadfield’s 
condition immediately after he attempted to kill his son, Lord Erskine stated: 

. “at that very period, even of extreme distraction, (Hadfield) conversed as 
rationally on all other subjects . . . the prisoner knew perfectly that he was the 
husband of the woman, and the father of the child; the tears of affection ran 
down his face at the very moment that he was about to accomplish its destruction; 
but during the whole of this scene of horror, he was not at all deprived of memory, 
in the attorney-general’s sense of the expression; he would have communicated, 
at that moment, every circumstance of his past life, and everything connected with 
his present condition, except only the quality of the act he was meditating.” (id. 
at 1322). 

See also: Parke’s Case, Collinson on Lunacy, p. 477; Broler’s Case. Id p. 673; 
Bellingham’s Case, Id. p. 636 & other cases & authorities cited in People v. 
Schmidt supra at p. 331 et seq. 

#8 See Note 2 supra. 
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secute me wherever I go, and have entirely destroyed my peace of 
mind.” M’Naghten’s delusions of persecution were so patent that 
the jury verdict was “not guilty—by reason of insanity.” “ 

But the M’Naghten case was so sensational, it stimulated a 
debate in the House of Lords which led the members to propose 
questions extra curiam to the fifteen Judges of England in an 
effort to formulate principles which would in future cases gov- 
ern the problem of criminal insanity. The answer of fourteen of 
the fifteen judges contains the now famous language which per- 
sists to this day in our statutes.” 

It appears that the rule was designed originally to deal spe- 
cifically with delusional behavior, not with mental illness.” 

With this historical framework in view, the status of the law 
as we find it today throughout the United States may be ex- 
amined. 

Except for New Hampshire,” the District of Columbia Circuit 
Court of Appeals” and Montana,” the McNaghten formula is 
still the solitary test in go states, Hawaii and probably one addi- 
tional state.” In 15 others, the federal jurisdiction, and in Amer- 


4 See Note 12 supra. 

* See Note 6 supra. 

1° This was underlined recently by Mr. Justice Van Voorhis in his dissent in 
People v. Horton 308 N.Y. 1 at p. 10 as follows: 

“So little did the conception of mental illness enter into that definition, as 

it was originally conceived and applied, that nineteen years after M’Nagh- 

ten’s Case, the Lord Chancellor of England allowed himself to state that 

“the introduction of medical opinions and medical theories into this sub- 

ject (the criminal law) has proceeded upon the vicious principle of con- 

sidering insanity as a disease. (165 Hansard’s Debates, gd series, 1297, quoted 

in Overholser: ‘Psychiatric Expert Testimony in Criminal Cases Since 

M’Naghten,’ 42 Journal of Criminal Law, Criminology and Police Science, 

283, 284).” 

* State v. Pike 49 N. Hamp. 399 (1869). 

8 Durham v. U.S. 214 F. end 862 (D.C.Cir. 1954). 

* An examination of the holdings of the Montana Supreme Court on this ques- 
tion reveals that it has not adopted any one test “but instead, and contrary to most 
State courts, it has wavered between the right and wrong test, the irresistible im- 
pulse test, and the doctrine known as the New Hampshire rule” 1 Montana Law 
Review 69. See also State v. Peel 23 Mont. 358, (1899). 

State v. Keerl 29 Mont. 508, (1904). 
State v. Narich g2 Mont. 17, (1932). 

* For a compendium of states see The American Law Institute, Model Penal 

Code, Tentative Draft No. 4 Appendix A, p. 161 (April 25, 1955). 
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ican Military Law,” it is still the rule supplemented by the “ir- 
resistible impulse” test commonly called temporary insanity and 
now widely discredited in theory and practice.” 

The State of New Hampshire, which has displayed a mind of 
its own in other public matters, found relief from the already 
obsolescent M’Naghten rules as far back as 1869, when the Su- 
preme Court of that state swept them aside in its decision in the 
Pike case,” saying in part: 

“We have consented to receive those facts as developed and 
ascertained by the researches and observations of our own 
day, instead of adhering blindly to dogmas which were 
accepted as facts of science and erroneously promulgated 
as principles of law 50 to 100 years ago.” ™ 


The New Hampshire rule is that there is no prescribed “‘test” 
of mental irresponsibility. In each case in which the defense of 
insanity is urged, the question is whether at the time of the act 
complained of, the defendant had the mental capacity to enter- 
tain the requisite criminal intent and whether he did, in fact, 
entertain that intent. This is a question of fact for the jury to 
determine, i.e., whether the defendant had a mental disease and, 
if so, whether the disease was such as to destroy his capacity to 
form or entertain the mens rea. 

The presumption of sanity or burden of proof aspects of the 
defense as they exist today have in most instances shifted so that 
now the burden of proving defendant sane and hence responsible 
is cast upon the prosecution” although there are still jurisdic- 


"Ibid. 

*e.g. The District of Columbia added the “Irresistible Impulse” test to the 
M’Naghten formula in 1929, (see Smith v. U.S. 36 F. 2nd 548 (App.D.C. 1929) and 
apparently found the combined test to be wanting as evidenced by the holding of 
the Court in Durham v. U.S., supra. 

* State v. Pike supra. 

* Tbid. 

* Ibid. 

“Once the issue of insanity is raised by the introduction of ‘some evidence’ 
so that the presumption of sanity is no longer absolute, it is incumbent upon the 
trier of fact to weigh and consider ‘the whole evidence including that supplied by 
the presumption of sanity.’” Durham v. U.S. 214 F. 2d at pp. 868-69 quoting from 
Davis v. U.S. 160 US. 469, 488 (1895). 
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tions which require the defendant to sustain the burden of over- 
coming the presumption of sanity and establishing the defense 
of insanity.” 

The M’Naghten rules apply, of course, only during the trial 
itself and are not to be confused with pre-trial and post-trial pro- 
cedures which involve entirely different problems and employ 
different standards and techniques. The pre-trial inquiry is 
whether the defendant is sufficiently sane to be able to stand trial 
and participate in his own defense.” The post-trial inquiry is 
whether the defendant is sane enough to be sentenced and pun- 
ished.” The target of both these inquiries is to ascertain current 
mental status, whereas the M’Naghten defense, on trial, deals 
with the mental state at the time the crime was committed. Upon 
examination after trial but prior to sentence by competent medi- 
cal men (who are unencumbered by the M’Naghten test ques- 
tions) a convicted defendant may be found to be insane and such 
disability would prevent defendant’s incarceration in a penal in- 
stitution or execution in spite of the time and expense of a trial 
and, usually, an appeal. 

Many enlightened commentators maintain that legally we are 


* Massachusetts, like the District of Columbia, holds that the presumption of 
sanity prevails until a reasonable doubt is raised and that the ultimate burden is 
on the prosecution to prove sanity. However, where the evidence of insanity is 
slight, Massachusetts courts hold that the presumption or inference of sanity is in 
the nature of evidence and may “outweigh” evidence to the contrary. 22 U. of Chi. 
L.R. 362 (and Mass. cases cited therein) In N.Y., by virtue of the presumption of 
sanity, the prosecution is enabled to establish a prima facie case against the 
defendant without introducing evidence of his sanity at the time of the commis- 
sion of the crime. Penal Law Sec. 815. The burden of coming forward with evi- 
dence of insanity is upon the defendant. People v. Egno 175 N.Y. 419, 67 N.E. go6. 
However, New York courts have held that the presumption of sanity does not dis- 
appear when substantial evidence to the contrary is introduced by the defendant, 
but rather that the presumption of sanity is evidentiary in nature. People v. 
Tobin 176 N.Y. 278, 285-286, 68 N.E. 359; Brotherton v. People 75, N.Y. 159, 162; 
People v. Davis 299 N.Y. 745 87 N.E. 2d 668. 

*8 See [ New York] Section 870 & Sections 658 et seq., Code of Criminal Procedure. 
See also section 125 of the [New York] Mental Hygiene Law [McKinney Consol. 
Laws, c.]. Guttmacher “The Status of Adult Court Psychiatric Clinics” National 
Probation & Parole Association Journal. Vol. 1, No. 2, 1955 p. 97 for an extended 
discussion of the treatment of this aspect of the problem in various jurisdictions. 

* Code of Criminal Procedure Section 495a & Section 939. 
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still in the backwoods of trying solely to establish fault, place 
blame and exact retribution according to rules which are long 
since outmoded. 

Back in 1928, Mr. Justice Cardozo summed up dissatisfaction 
with these archaisms in the following trenchant terms: 


“Everyone concedes that the present definition of insanity 
has little relation to the truths of mental life. . . . If in- 
sanity is not to be a defense, let us say so frankly and even 
brutally, but let us not mock ourselves with a definition 
that palters with reality. Such a method is neither good 
morals nor good science nor good law.” 


Since the plea of insanity is entered chiefly in cases involving 
the capital crime of murder, with few exceptions the judgments 
dictated by these psychiatrically primitive rules, amount, in es- 
sence, to judgments of extermination.” 

Bound either by rigid limitations of statute law or judicial 
precedent, psychiatrically-oriented members of the Bench and 
the Bar find themselves in personal conflict with both the letter 
and the spirit of definitions which they characterize as obsolete. 
Particularly in our appellate courts, judges often feel that their 
assents to a finding of legal sanity are compelled by the strait- 
jacket rationale of the rules they are sworn to uphold rather than 
by their own convictions in the matter. 

Judge Stanley H. Fuld of the New York State Court of Ap- 
peals recently commented: 


“There is an unfortunate dichotomy existing between le- 
gal and medical insanity which again suggests the need 


*® Cardozo, What Medicine Can Do For The Law (1930). 

*™ Recently, Justice Musmanno of the Pennsylvania Supreme Court in the dis- 
senting opinion in Commonwealth v. Elliott 89 A. 2d 782 (Pa. 1952) put the prob- 
lem in graphic terms: 


“The failure to find an explanation for this depraved and brutal crime is 
the very thing which argues for the defendant’s diminished responsibility. 
Of course, if a tiger is to be killed simply because it is a tiger, then discus- 

sion in a case of this character is superfluous. But if in ascertaining the 
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for legislative reformulation of the tests that should be 
applied in determining responsibility for crime.” 


The recent extensive discussion of the rule in People v. Hor- 
ton” highlights the struggle to which our Court of Appeals is 
subjected each time the problem arises and the manner in which 
the various members of that tribunal resolve the stricture of the 
M’Naghten Rule in cases where the issue is sharply and dramati- 
cally presented. In the Horton case, the dissenting opinion of 
Judge Van Voorhis,” when read with the prevailing opinion of 
Chief Judge Lewis” reveals the schism created by the statute gov- 
erning the Court’s determinations. 

Considered in its broadest sense, the purpose of our criminal 
laws is to determine guilt and direct punishment in order to 
protect society from wrong-doers and to deter others from break- 
ing the law. By making it as difficult as possible to be excused or 
exculpated from responsibility for one’s acts, the law reassures 
good citizens with the moralistic concept that “nobody gets away 
with murder” and, conversely, that there is a social premium on 
good behavior. In setting up strict and narrowly defined criteria 
for criminal responsibility, the M’Naghten rule has been deemed 
most responsive to the basic moral requirements of our legal 
system in the absence of a better and more reliable doctrine. 





reasons and causes which make a man-tiger, we find a moral responsibility 
which does not keep pace with the bestial development, we are charged 
with the duty of considering whether that failure in moral capacity should 
not soften the blow of the iron hammer of retribution.” Ibid. at p. 789. 


* See Note 16 supra. 
% People v. Horton, 308 N.Y. 1 at page 11, Judge Van Voorhis writes: 


“The jury were left with the understanding, so forcibly inculcated in them 
during Dr. Brancal’s testimony, that even if appellant acted from delusions 
of persecution by his father, that would of necessity be immaterial in de- 
ciding whether he knew that what he did was wrong.” This implied criti- 
cism of the M’Naghten test pervades the entire dissent. 


* 308 N.Y. at pages 6-7, Chief Judge Lewis, with the concurrence of the entire 
Court except Judge Van Voorhis, disposed of the criticism of the dissent by quot- 
ing from People v. Taylor, 138 N.Y. at pp. 407-408 to the effect that: “it is an 
argument to be addressed to the body which makes the law and not to the tribunal 
whose sole duty it is to construe, apply and enforce it.” 
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Mr. Justice Frankfurter of the United States Supreme Court 
does not view such narrow and restricted criteria as desirable. 


“... The M’Naghten Rules were rules which the Judges, 
in response to questions by the House of Lords, formu- 
lated in the light of the then existing psychological knowl- 
edge... 


“.. 1 do not see why the rules of law should be arrested 
at the state of psychological knowledge of the time when 
they were formulated. ... 1 am a great believer in being as 
candid as possible about my institutions. They are in 
large measure abandoned in practice, and therefore I 
think the M’Naghten Rules are in large measure shams. 
That is a strong word, but I think the M’Naghten Rules 
are very difficult for conscientious people and not diffi- 
cult enough for people who say “We'll just juggle them.’ 
. .. I dare to believe that we ought not to rest content 
with the difficulty of finding an improvement in the 
M’Naghten Rules...”* 


Among psychiatrists there is an even stronger undercurrent 
of objection to these legal criteria. Dr. Manfred S. Guttmacher, 
who for the past 25 years has been Chief Medical Officer, Su- 
preme Bench, Baltimore, Maryland, wrote: 


“Recent polls of psychiatrists have indicated that more 
than ten per cent refuse all court room employment and 
twenty per cent will accept such employment, only if they 
are to be cast in the role of a neutral adviser to the 
court.” 


Psychiatrists feel that the rules make it impossible for them to 
present scientifically valid opinions and that in the heat of court- 
room ‘battles of experts,’ they are cast in the role of partisan 


* Excerpt from testimony of Mr. Justice Frankfurter before the British Royal 
Commission on Capital Punishment; Report of the Royal Commission on Capital 
Punishment 1949-1953. Cmd. No. 8932 at page 102. 

* Guttmacher, “Why Psychiatrists Do Not Like To Testify In Court,” The 
Practical Lawyer, Vol. 1 No. 5, May 1955, page 50. 
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hirelings whose professional competence and integrity are im- 
pugned.” 

The psychiatric approach is critical of the narrow M’Naghten 
definition and urges that mental disease or disorder must not be 
made to rest on any one symptom or test. Psychiatrists state that 
there are no means available to them to determine or to measure 
an individual’s capacity to tell right from wrong or to make moral 
judgments. Mental disease pervades all of the thinking, all of the 
feeling and all of the activity of an individual and to focus solely 
on intellectual disorientation, as M’Naghten seems to require, is 
to fail to recognize man as an integrated personality. 

Every day in the courtroom, the alien and antagonistic view- 
points of law and psychiatry clash head on. Mr. Justice Van 
Voorhis in his dissent in People v. Horton™ referred to just such 
a clash as follows: 


“This contest between the court and the witness, which 
the Trial Justice evidently thought to have been required 
by sections 34 and 1120 of the Penal Law, lends color to 
the comment of Dr. G. H. Stevenson, F.R.S.C., at page 
732 of Volume XXV of the Canadian Bar Review (1947) 
that “The psychiatrist’s difficulties with the M’Naghten 
Rules begin with the administration of the oath. He is 
sworn to tell the whole truth, but the rules, because of 
their concern only with the intellective aspects of mental 
function, prevent him from telling the whole truth about 
the accused’s mental condition. If he attempts to tell of 
the disorganized emotional aspects which may have 
caused the crime, he may be sharply interrupted by the 


*7 Ibid: See also GAP Report p. 5 et seq. and footnote 20 on p. 6 American Law 
Institute, Model Penal Code, Tentative Draft No. 4 Section 4.01 page 173 and 179 
and footnote 6 on P. 179. Typical of the attitude regarding such Court testimony 
of the psychiatric specialist is the reply of Dr. Lawrence S. Kubie to an attorney 
who requested him to appear for the defense on the trial: “This is a matter of deep 
principle with me. I would feel it to be a betrayal of your client and of psychiatry 
if knowingly and with my eyes open I should proceed to testify under circum- 
stances which invalidate the basic value of psychiatric testimony. The accepted 
procedure is as though a surgeon were asked to operate in a contaminated field.” 

8 308 N.Y. 1 at p. 11. 
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trial judge and ordered to limit his comments to insanity 
as defined by the M’Naghten Rules as laid down in section 
19. He is in an impossible position—sworn to tell the 
whole truth and prevented by the court from telling it.” 


These difficulties in communication between law and psychia- 
try spring from deep rooted and infinitely complex factors. Or- 
dinarily where medical knowledge and law necessarily come into 
contact, as in personal injury actions, troublesome problems 
arise which are matters of great concern to the judiciary and the 
bar.” But when we turn to an evaluation of the functioning of 
the human mind in its most intricate phases—moralistic evalu- 
ations of good and evil; right and wrong; honor, etc.—we find 
legal and medical viewpoints almost impossible to reconcile. 

In the report dealing with “Criminal Responsibility and Psy- 
chiatric Expert Testimony,” formulated by The Committee on 
Psychiatry and Law of the Group for the Advancement of Psy- 
chiatry,” the Committee at the outset states: 


“In pursuit of this study the Committee has met with 
manifold difficulties; foremost, the magnitude of the prob- 
lem and in no less measure the task of mediating a com- 
munication between two systems of language and abstrac- 
tion exemplified in the law and psychiatry.” * 


Later in the same report it is observed that in a trial “the mu- 
tual quest for the ‘whole truth’ cannot get past a barrier of 


See e.g. the recent article by Mr. Justice Peck, Presiding Justice of the Ap- 
pellate Division, First Dept. in the American Bar Assn. Journal [Peck, A Success- 
ful New Plan: Impartial Medical Testimony, 42 A.B.A.J. 931 (1956)] describing 
the problem and the new procedure of impartial medical experts selected by the 
Court from a pre-arranged panel. It illustrates the magnitude of the problem 
even when applied to relatively simple and well formulated medical phenomena 
like fractures and traumatic injuries. See also Dr. Gregory Zilboorg “The Psy- 
chology of the Criminal Act and Punishment,” (Harcourt Brace, New York, 1954), 
where a panel of qualified psychiatrists is proposed for criminal insanity cases. 
The proposal involves employing an agreed number of experts, to be selected as 
jurors are, who would testify impartially and be subjected to full cross-examina- 
tion on the trial instead of each side calling partisan experts. 

“ See note 4 supra. 
“ Tbid. at p. 1. 
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communication which leaves the psychiatrist talking about ‘men- 
tal illness’ and the lawyer talking about ‘right and wrong.’”’“ 

An example from the recent sensational case of People v. 
Roche* exposes this conflict in dramatic terms. 

In 1954, John Francis Roche, who had confessed to commit- 
ting five murders in eight months was brought to trial. The last 
of these crimes was the rape-murder of a New York City school- 
girl. The facts were not in dispute. The only issue was whether 
Roche was insane at the time he committed the crimes. The de- 
fense’s sole witness was a psychiatrist who testified that in his 
opinion Roche was a schizophrenic. What follows are extracts 
from the record of the cross-examination of the defense psychia- 
trist by the district attorney.“ 


Q. Did he (Roche) know that he had this sharp instrument known 
as a knife? 

A. What do you mean by know? 

Q. Now, when he had that knife in his belt, as he told you he did, 
did he know he had that object . . . 

A. He told me that he had a knife on him which he picked up 
some place, he didn’t remember where. 

Q. Did he know he had that knife? 

A. Yes. 

The Court: Did you believe that he knew what a knife was: that 
he was describing what was commonly called a knife? 

A. He described what a knife was, and in an intellectual fashion. 
He said he had a knife on him. . . . The word “know” has a certain 
connotation in the dictionary and to a psychiatrist. 

The Court: Taking it from the dictionary? 

A. Taking it from the dictionary, to know means to perceive with 
full clarity. . . . Now, I don’t see how a schizophrenic can perceive 
with full clarity. 


There followed pages of wrangling over the meaning of the 
word “know” (fols 1147 to 1209). But, like a dog chasing its tail, 


* Ibid. at p. 2. 
* 309 N.Y. 678, 128 N.E. 2d 323. 
“(record on appeal fols. 1145 to 1147). 











484 THE RECORD 


the result was futility and frustration in all parts of the court- 
room: 

The Court: When he was striking with the iron bar at this girl, 
is there any doubt in your mind that he knew that he was hitting a 
girl with it and not a wooden object, or a metal object? 

Witness: Your Honor, we have been through the definition of the 
word “know.” I said before that a schizophrenic will repeat the de- 
tails, all the details of a very sordid crime, a crime that would be 
sordid to you and to me and yet really not have a full feeling, a fuil 
comprehension of the nature of his crime, or of the consequences 
and yet he will say that if you kill somebody you go to the electric 
chair. 

The psychiatrist for the prosecution testified that, in his opin- 
ion, Roche was a “severe schizoid psychopath without psychosis” 
and, therefore, legally sane. 

After less than two hours’ deliberation, the jury returned the 
verdict of guilty. Failing upon appeal“ Roche was electrocuted. 

In situations like these the psychiatrist feels that he is being 
put to the rack; he is sworn to tell the whole truth but prevented 
by legal medievalisms from telling it. 

Dr. Manfred G. Guttmacher, sums up the attitude of psy- 
chiatrists toward these courtroom procedures: 


... “That the truth, in legal cases in which medical issues 
are of paramount importance, should be reached by bi- 
ased partisans noisily developing certain facts and skill- 
fully concealing others, by relying on an esoteric and nar- 
rowly restrictive procedural formula, and by leaving the 
final decision to twelve bewildered laymen, is, as a meth- 
od of truth finding both unique and unscientific.” “ 


Verdicts reached by those twelve bewildered laymen often re- 
flect their inability to cope with the legal and psychiatric double- 
talk which is pretty much all that current rules and procedures 
admit. Traditionally wary of the trickery of “slick” lawyers, 


* See Note 3 supra. 
“ See Notes 36 & 37 supra. 
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juries nurse a prejudice toward insanity pleas as a way of “‘beat- 
ing the rap.” It is no indictment of the jury system that judg- 
ments are sometimes directed to the enormity of the offense 
rather than to the responsibility of the offender. Indeed, in the 
view of many, such judgments, grounded as they are in normal 
human reactions to a given situation (i.e., rationality, represent 
the most progressive and advanced mechanism presently avail- 
able to deal with the problem. In that context it is argued that 
this moralistic or “common sense” approach is basic to our whole 
concept of law. It incorporates the wisdom of centuries of hu- 
man dealings and should not be lightly disregarded without a 
proven and widely acceptable alternative.“ The exponents of this 
rationale contend that psychiatry today is still too primitive a 
science to furnish such alternatives.” 

The current abyss between law and psychiatry can only be 
detrimental to the public interest. Any delay in bringing the law 
abreast of psychiatry specifically in the matter of determining 
criminal responsibility must necessarily retard the infiltration of 
modern scientific insights into our handling of aberrant and 
anti-social behavior in general. This consequence should no 
longer be countenanced by responsible members of the Bar 
solely because of inertia. 

These disparate views have been widely explored and sub- 


“ Hall, Responsibility and Law: In Defense of the M’Naghten Rules, 42 
ABAJ 917 (1956). 

“8 Ibid. 

*°'We may well speculate why this inertia exists. The general impression that 
it takes a 100-ton bulldozer to budge judicial precedent may be a partial answer. 
Or perhaps the answer lies in the recent admonition by Judge Harold A. Medina 
of the Circuit Court of Appeals for the 2nd Circuit as to lawyers: 


“Now I turn to another important subject, law reform. Here I think we 
lawyers are seriously delinquent. Whether through selfishness and a desire 
to avoid the tedium of learning new law and buying new books, or over- 
conservativeness, or fear of getting in wrong with the judges and losing 
clients, or sheer laziness, the fact is that we lawyers on the whole shrink 
from battle when it comes to fighting for improvements in the administra- 
tion of justice.” 


Address to New York County Lawyers Association “Dedication to Justice.” 
1956. 
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jected to much partisan debate,” but a careful analysis of the 
literature on the subject invariably poses the fundamental in- 
quiry as follows: 

Where are we today in the sweep from the most primitive 
concepts of retribution (irrespective of capacity or degree of 
responsibility”) to the pioneering concepts of Criminal Psycho- 
dynamics epitomized by Dr. Benjamin Karpman, chief psycho- 
therapist of St. Elizabeth’s Hospital in Washington, D.C. who 
has publicly stated that “criminality is without exception symp- 
tomatic of abnormal mental states and is an expression of them.” 
Or, stated differently, how far forward have we, at this point, 
pushed the frontiers of knowledge about human motivation and 
behavior toward what must necessarily be the ultimate goal of 
psychiatry—a medical treatment and cure for all forms of 
criminality? 

How do we calibrate our present stage of development on the 
scale of history which ranges from pure retribution to pure 
therapy? 

The M’Naghten rule represents the point we attained on that 
scale in 1843, but does that venerable doctrine still correctly re- 
flect our status today? 

Possibly the first modern breakthrough in reevaluating the 
point we have reached on this scale of history came with the ap- 


®“These two professional groups, moreover, have not arrived at a common 
basis for criticism so that the resulting discussions have been nebulous with little 
interchange in communication. And, as might be expected, the voluminous rec- 
ord of the contentions between them usually fails to disclose a realistic examina- 
tion into the nature of the problem. But a recent and rapidly developing knowl- 
edge of mental life now challenges traditional concepts and brings the central 
issue of responsibility and mental illness into sharper relief.” GAP Report. p. 1 
and footnote 1 on p. 1. 

= “In the Middle Ages responsibility, identified with individual salvation, was 
attributable to everyone, animals, corpses, and to inanimate objects. Today, in- 
dividual behavior is no longer judged in terms of accountability to a divinity, but 
rather in the light of biological and cultural forces. Today responsibility is gen- 
erally disavowed in the small child and in certain psychotics and should be di- 
minished in a larger intermediate group (mental defectives and neurotics) who 
cannot be fitted into the conventional categories of either the sane or the insane.” 
Mercier, Charles, Criminal Responsibility, Physicians & Surgeons Book Co., New 
York, 1926, p. 41, as quoted in GAP Report footnote 4, p. 2. 
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pointment in England of a Royal Commission on Capital Pun- 
ishment. From 1949-1953, the Commission heard the opinions 
of internationally eminent judicial and psychiatric authorities; 
its report, which recently led to the abolition of the death pen- 
alty in England, dealt specifically with the M’Naghten problem. 

The Commission recommended inter alia the abolition of the 
M’Naghten Rules and the substitution of mandates embodying 
the following principles: 


“ce 


1. That the substitute provide that the psychiatrist be 
permitted to explain fully the basis of his medical 
opinion. 

2. That mental disorder not be regarded as a constant 
quantity. 

g. That there be embodied in the substitute no medical 
or psychological theories. 


4. That the substitute should not limit the defense to any 
mere categorizing of mental disorder by form or by 


symptom. 
5. That the substitute clearly separate the legal and medi- 
cal functions of the trial.”* 


The formula finally suggested as the substitute for the 
M’Naghten rule provides as follows: 


“to leave to the jury to determine whether at the time of 
the act the accused was suffering from disease of the mind 
(or mental deficiency) to such a degree that he ought not 
to be held responsible.” ™ 


Although the Royal Commission’s analysis was world-wide 
in scope, it has resulted in little direct action in this country, 
although it has had great influence in focusing attention on the 
problem here. 


® Royal Commission On Capital Punishment, September 1953, Page 116, Para- 
graph 333, H.M. Stationery Office, London. 

5 See GAP Report page 8. 

5 See Note 52 supra. 
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In 1954 in Durham v. U.S." the United States Court of Appeals 
for the District of Columbia in a landmark decision struck the 
first real blow at the M’Naghten rule since the New Hampshire 
rule had been adopted over eighty years before. The Durham 
decision was on an appeal from a verdict of guilty in the rather 
unremarkable case of a young man, Monte Durham, charged 
with housebreaking and robbery. Durham had been in and out 
of St. Elizabeth’s mental hospital four times in six years. At his 
trial, a psychiatrist testified that he was of unsound mind, but he 
was convicted and sentenced. An appeal was taken to the Circuit 
Court of Appeals. 

In sending the case back for a new trial, Judge David Bazelon, 
speaking for the Court in the course of an exhaustive analysis 
of the entire problem, stated: . . . “an accused is not criminally 
responsible if his unlawful act was the product of a mental di- 
sease or mental defect.” “ Juries can find not guilty by reason of 
insanity if (1) the defendant was suffering from a diseased or de- 
fective mental condition at the time of the act, and (2) the act 
was the result of such condition. 

In decreeing this simple yet sweeping substitute for the 
M’Naghten plus irresistible-impulse rule which until then had 
prevailed in Washington, D.C., the Circuit Court of Appeals 
referred to the Royal Commission Report and the GAP Report 
comment to the effect that the right-wrong test is “based on an 
entirely obsolete and misleading conception of the nature of 
insanity.” ” 


In justifying the elimination of the M’Naghten rule, Judge 
Bazelon cited the Royal Commission Report which stated in 
part: 


“It would be impossible to apply modern methods of care 
and treatment in mental hospitals, and at the same time 
to maintain order and discipline, if the great majority of 


% 214F ed 862 (C.A. D.C.) 1954. 
5 Ibid. at page 875. 
* Ibid. at page 871. 
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patients, even among the grossly insane, did not know 
what is forbidden by the rules and that, if they break 
them, they are liable to forfeit some privilege. Examina- 
tions of a number of individual cases in which a verdict 
of guilty but insane (the nearest English equivalent of 
our acquittal by reason of insanity) was returned, and 
rightly returned, has convinced us that there are few 
indeed where the accused can truly be said not to have 
known that his act was wrong.” 


After thus disposing of the M’Naghten concept, the basic ra- 
tionale of the new rule enunciated by the Court was stated as 
follows: 


“The science of psychiatry now recognizes that a man is 
an integrated personality and that reason, which is only 
one element in that personality, is not the sole determi- 
nant of his conduct.” * 


Psychiatrists have greeted the Durham “result or product” 
tule enthusiastically.” Without the “right-wrong” test and the 
requirement of categoric “‘yes” or “no” answers medical opin- 
ions, they say, can be communicated to the jury in forthright 
and unequivocal language. The psychiatrist can think and func- 
tion in his true professional capacity; he can state whether the 
defendant is suffering from a recognized mental disorder and 
can give the basis for his opinion; he can describe the disease 
and its effects especially in regard to judgment, social behavior 
and self-control; and he can state whether in his opinion the 
crime was the result or product of the mental disease. Parentheti- 
cally, this rationale assumes the absence of any impediment to 
such testimony which might result from the normal rules of 
evidence, which, of course, are again another matter outside the 
scope of the present article. 





8 Ibid. at page 871 footnote go. 

® Ibid. at page 871. 

For a series of articles on the decision, see Insanity and the Criminal Law, 
22 U. of Chi. L. Rev. 317-404 (1955). 
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Among some lawyers the Durham rule is now gathering ad- 
herents. Simon E. Sobeloff, former Solicitor General of the 
United States (now Judge of the C.C.A. 4th Circuit) forthrightly 
defended the Durham rule in an address delivered to the Na- 
tional Conference of Judicial Councils in Washington, D.C. 
which was reprinted in full in the American Bar Association 
Journal." Judge Sobeloff’s view of the Durham rule is that it is 
a sound substitute for the M’Naghten and irresistible impulse 
tests which will work, in the words of Judge Bazelon, as follows: 


“The jury’s range of inquiry will not be limited to, but 
may include, for example, whether an accused, who 
suffered from a mental disease or defect did not know the 
difference between right and wrong, acted under the 
compulsion of an irresistible impulse, or had been de- 
prived of or lost the power of his will... .’” 


Oe xe a 


“Juries will continue to make moral judgments, still op- 
erating under the fundamental precept that ‘Our col- 
lective conscience does not allow punishment where it 
cannot impose blame.’ But in making such judgments, 
they will be guided by wider horizons of knowledge con- 
cerning mental life.” 


Thus, to Judge Sobeloff psychiatry has already brought us far 
along on the evolutionary road from pure retribution to pure 
therapy as a deterrent for crime. 

Reaction to the Durham rule among most lawyers who have 
articulated their views, however, seems to range from outright 
hostility to guarded acceptance. Underlying the hostility are 
scepticism, suspicion and fear of psychiatry thinly veiled under 
the protest that with the latitude given under the Durham rule, 
psychiatrists will eventually usurp the jury function. Another 
argument is that psychiatry is far from an exact science and un- 


* Sobeloff, Insanity and the Criminal Law: From McNaghten to Durham, and 
Beyond, 41 ABAJ 793 (1955). 
® Tbid. at p. 796 quoting from 214 F 2d at page 876. 
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due weight must not be given to the “head shrinkers” who are, 
after all, as corruptible and biased as any of us. Still another view- 
point is based on long years of criminal court practice and what 
seems to be a concomitant of cynicism: why bother about rules 
at all when juries react neither to law nor psychiatry but to their 
own emotional reactions? 

This view, which basically affirms the M’Naghten rule as the 
correct gauge of our progress to date, is most vigorously articu- 
lated by Professor Jerome Hall in his article published in the 
American Bar Association Journal of October, 1956,” answering 
and disputing the position of Judge Sobeloff, which had appeared 
in an earlier issue of the same Journal. In the article Professor 
Hall takes Judge Sobeloff’s analysis point by point and concludes 
that the Durham rule is unsound and should not replace the 
M’Naghten doctrine.“ In essence, Professor Hall contends that 
psychiatry is not a science at all, and has not progressed suffi- 
ciently in its understanding of the human mind to justify sub- 
stituting the broad catch-all terms of Durham to replace the 
M’Naghten rules. Professor Hall characterizes psychiatry as be- 
ing “in a formative uncertain period of development and almost 
every conceivable theory finds support in respectable psychiatric 
circles.”“ He states further that the assault on the M’Naghten 
rules “is an attack on experience and common sense’’™ and, in 
effect, goes even further and strikes at the very roots of our Anglo- 
Saxon system of laws by sweeping away all criteria and substitut- 
ing the opinion of any psychiatrist who happens to testify and 
persuade the jury. He argues that the M’Naghten rule may be 
interpreted broadly enough to allow an adequate measure of 
psychiatric testimony since the courts interpret the M’Naghten 
rules “‘very liberally.” The Durham doctrine, according to Pro- 
fessor Hall, is most pernicious because its effect is to eliminate 
rules of law and substitute untrammeled psychiatric opinion in 
their place. In his own terms Professor Hall says that Judge So- 


® See note 47 supra. 

* Hall, “General Principles of Criminal Law” The Bobs Merril Co. (1947). 
® 42 ABAJ at p. 918. 

* Ibid. at p. 919. 
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beloff’s support of the Durham doctrine “suggests a preference 
for unfettered power rather than the sovereignty of law.’”’” 

More psychiatrically-oriented legal minds think Durham is 
welcome relief from M’Naghten, but presents certain ambigui- 
ties, chiefly in its lack of definition of mental disease and of the 
words “result” or “product.” How can any aberration or ab- 
normality be excluded under the rule? How can the jury de- 
termine whether the crime was the product of the mental dis- 
order and was not an act the accused would have committed 
whether or not he suffered from the specific disorder? Doesn’t 
the Durham rule set its own sort of right-wrong test which the 
jury may interpret even more rigidly and inflexibly than under 
M’Naghten? 

At present, the only formulated alternative to both the 
M’Naghten and Durham rules is offered in the draft of a Model 
Penal Code submitted in May, 1955 by the American Law In- 
stitute after a five year study under a grant from the Rockefeller 
Foundation.” 

In introducing the Model Penal Code provisions, Judge 
Herbert F. Goodrich, Director of the American Law Institute, 
states that: 

“It covers perhaps the most difficult subject in all criminal 
law ... At any rate it is the product of a great deal of 
thought by a good-sized number of people some of whom 
come from psychiatry, sociology and other disciplines than 
law.”” 


The proposed alternative definitions covering responsibility, 
as finally approved by the Institute, read as follows: 
“Article 4. Responsibility. 
Section 4.01. Mental Disease or Defect Excluding Re- 
sponsibility. 
(1) A person is not responsible for criminal conduct if 
at the time of such conduct as a result of mental disease 
* Ibid. at p. 986. 
* See note 61 supra. 


® See note 5 supra. 
” Tbid. 
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or defect he lacks substantial capacity either to appreciate 
the criminality of his conduct or to conform his conduct 
to the requirements of law. 

(2) The terms ‘mental disease or defect’ do not include 
an abnormality manifested only by repeated criminal or 
otherwise antisocial conduct. 


Alternative formulations of paragraph (1) 


(a) A person is not responsible for criminal conduct if 
at the time of such conduct as a result of mental disease or 
defect his capacity either to appreciate the criminality of 
his conduct or to conform his conduct to the requirements 
of law is so substantially impaired that he cannot justly be 
held responsible. 


(b) A person is not responsible for criminal conduct if 
at the time of such conduct as a result of mental disease or 
defect he lacks substantial capacity to appreciate the crim- 
inality of his conduct or is in such state that the prospect 
of conviction and punishment cannot constitute a signifi- 
cant restraining influence upon him.”” 


A substantial majority of the Institute supported paragraphs 
1 and 2 as quoted above and a minority preferred the formula- 
tion of paragraph 1 and alternative “a” without, however, dis- 
approving the statement preferred by the majority. A second 
minority within the council preferred the criterion embodied 
in alternative “‘b” also without disapproving the main formula- 
tion.” 

According to Professor Herbert Wechsler, of the Columbia 
University Law School, who acted as Chief Reporter for the 
study, the proposal cuts a sound middle course between the Dur- 
ham rule and the M’Naghten test. 

It retains the M’Naghten “minimal elements of rationality” 
test without which “condemnation and punishment are obvi- 


™ Ibid. 
™ Ibid., Comments Sec. 4.01, page 156 et seq. 
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ously both unjust and futile” as well as that element of the “‘ir- 
resistible impulse” rationale which adds “volition” to the “cog- 
nition” concept of M’Naghten.* The proposed modification is 
rooted in these basic elements which are fused into the entire 
structure of the new rule. 

It then takes off from the rigidity of the M’Naghten doctrine 
by introducing the element of ‘“‘mental disease or defect” which 
broadens the basic criteria to permit modern psychiatric in- 
sights to be incorporated into the definition. This expansion cre- 
ates, in effect, a mechanism which makes the rule responsive to 
the dynamism of modern psychiatry and renders it capable of 
absorbing these advances as they develop, without abandon- 
ment of the basic moralistic or legal standards of cognition of 
“criminality” or conformity with the “requirements of law.” 

The other crucial point of departure found in the Institute 
Rule is the use of the word “substantial” in dealing with the im- 
pairment of “‘capacity.”™ 


™ See note 72. 
%* Prof. Wechsler explains the genesis and function of this limitation as follows: 

“In addressing itself to impairment of the cognitive capacity, M’Naghten 
demands that impairment be complete: the actor must not know. So, too, 
the irresistible impulse criterion presupposes a complete impairment of ca- 
pacity for self-control. The extremity of these conceptions is, we think, the 
point that poses largest difficulty to psychiatrists when called upon to aid 
in their administration. The schizophrenic, for example, is disoriented 
from reality; the disorientation is extreme; but it is rarely total. Most psy- 
chotics will respond to a command of someone in authority within the 
mental hospital; they thus have some capacity to conform to a norm. But 
this is very different from the question whether they have the capacity to 
conform to requirements that are not thus immediately symbolized by an 
attendant or policeman at the elbow. Nothing makes the inquiry into re- 
sponsibility more unreal for the psychiatrist than the limitation of the 
issue to some ultimate extreme of total incapacity, when clinical experi- 
ence reveals only a graded scale with marks along the way. We think this 
difficulty can and must be met. The law must recognize that when there is 
no black and white it must content itself with different shades of gray. The 
draft, accordingly, does not demand complete impairment of capacity. It 
asks instead for substantial impairment. This is all, we think, that candid 
witnesses, called on to infer the nature of the situation at a time that they 
did not observe, can ever confidently say, even when they know that a dis- 
order was extreme.” 

Ibid., Comments sec. 401, page 158. 
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The draft rejects outright the Durham “result” or “product” 
rule on grounds of ambiguity and indefiniteness.” 

Thus, in essence, instead of the M’Naghten right-wrong test 
or the broad “‘products” test of Durham, the Institute proposal 
hits squarely at whether there is “substantial” (not total) im- 
pairment of control of one’s actions and ability to make moral 
and ethical judgments. It accepts the view that “knowledge”’ re- 
quires more than the capacity to verbalize right answers to a 
question; it also implies the capacity to act in the light of that 
knowledge. While the criteria remain fairly strict, psychiatric 
evidence may be more freely admitted in mitigation. 

‘Actually, most of us suffer from some form of neurosis.” Pro- 
fessor Wechsler states in summarizing the proposal. ““What has 
to be determined is whether a mental condition breaks down 
our inhibitory mechanism to such an extent that we cannot ac- 
tually be deterred by any fear of consequences.” 

The Institute’s carefully deliberated evaluation of the prob- 
lem and proposal for updating our definitions of legal insanity 
comes about as close to a realistic proposal for affirmative change 
as any which have been suggested to date. In dealing with so 
mercurial a concept there can never by any real answers—there 
can only be compromises and empirical doctrines subject to 
repeated re-evaluation and correction. 

In fostering re-evaluation or at least in having an opinion 
about this problem, we lawyers should always keep an eye cocked 
to the day-to-day developments in the field of psychiatry and the 
study of the human mind along with the entire human mechan- 


* “The difficulty with this formulation inheres in the ambiguity of “product.” 
If interpreted to lead to irresponsibility unless the defendant would have engaged 
in the criminal conduct even if he had not suffered from the disease or defect, it is 
too broad: an answer that he would have done so can be given very rarely; this is 
intrinsic to the concept of the singleness of personality and unity of mental proc- 
esses that psychiatry regards as fundamental. If interpreted to call for a standard 
of causality less relaxed than but—for cause, there are but two alternatives to 
be considered: (1) a mode of causality involving total incapacity or (2) a mode of 
causality which involves substantial incapacity. But if either of these causal con- 
cepts is intended, the formulation ought to set it forth.” 

Ibid., Comments Sec. 401, page 159. 
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ism. We must not lose sight of the phenomenal developments in 
the field of physiochemistry which, superimposed upon advances 
in the field of psychotherapy are bringing us closer and closer to 
sound techniques for dealing with the mysterious and intricate 
fringe areas of criminality. 

Although seemingly unrelated, the new vistas being opened in 
the fields of pure science and in everyday therapy likewise will 
ultimately bear on the problem. Such things as the tranquilizer 
drugs, reserpine and chlorpromazine; atomic and electronic ex- 
periments with the brain; tank-suspension experiments; brain- 
washing experiments; and a myriad of other activities which are 
chipping away at the frontiers of knowledge of the human mind, 
all will probably be involved at one point or another in the long 
march from retribution to cure. 

Essentially, the question of how far and how fast we go in 
changing laws and procedures governing criminal responsibility 
is only secondarily a legal or a psychiatric issue. The issue is 
basically one for all of society. Thus, the activation of any change 
must come through the tap roots of society and be generated up 
through the legislative process to fruition in the form of new 
and updated laws.” The need is here; we only require the proper 
atmosphere of public opinion. That it will come ultimately is a 
matter of little doubt but how much progress has already been 
made and how much more activity is required to generate the 
proper atmosphere for reform, is a more difficult question. 

Meanwhile, we, as lawyers, bear a heavy burden of responsi- 


7*®A resolution was introduced into the 1957 session of the New York State 
Senate by Senator Joseph Zaretzki to set up a joint legislative committee to make 
a study and analysis of the law but public apathy allowed it to remain bottled up 
in committee. However, as a result of the stimulation afforded by Governor Harri- 
man in the designation of a special committee to make recommendations to the 
legislature with respect to this subject, and the mounting public concern with the 
problem, it would seem that more serious consideration is likely to be given to 
the subject by the legislature in its 1958 session. Public attention to this subject 
was further stimulated recently in the case of the “Mad Bomber” (People v. 
Metesky) wherein the defendant was found by one court to be mentally able to 
stand trial (Court of General Sessions, New York County) and by another court 
(County Court, Kings County) to be unfit for trial, and was committed to an 
institution. 
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bility to point the way. Liberalizing and updating our definition 
of legal insanity will serve as a first step in closing up the century 
old lag between law and psychiatry and we owe an obligation to 
society to be informed and to articulate our views on this im- 
portant and difficult subject. 

Out of such activity, just as we have come a long way from 
punishment by physical mutilation, so we may expect that there 
will evolve inevitably an ever increasing application of sound 
scientific insights about human motivations to all forms of aber- 
rant, anti-social behavior. 











Recent Decisions of the 
United States Supreme Court 


By WiLL1aM B. MATTESON and LEONARD M. LEIMAN 


VANDERBILT V. VANDERBILT 
(June 24, 1957) 


Ex parte divorces procured without personal jurisdiction over both 
husband and wife have raised serious questions concerning both the power 
of a state in an ex parte proceeding to adjudicate the rights of both husband 
and wife and the compulsion placed on other states to recognize an ex 
parte decree under the Full Faith and Credit Clause of the Federal Con- 
stitution. The increase in recent years in the number of divorces procured 
and the great lack of uniformity in state divorce laws has made the problem 
a pressing one both to the Supreme Court and to prospective divorcees who 
seek out jurisdictions where divorces may be easily procured without pub- 
licity or perjury. Few definitive answers have been given as the Court, with 
varying degrees of success and consistency, has sought to piece out a sound 
constitutional foundation which would recognize the interests of all con- 
cerned. Last Term the Court took its latest step in this development in 
Vanderbilt v. Vanderbilt. There a New York court had awarded alimony 
to a wife after her husband had secured an ex parte divorce decree in 
Nevada which purported to discharge the husband from all obligations to 
support his wife. The Supreme Court affirmed the award of support pay- 
ments by the New York court on the ground that a Nevada court had “no 
power” to extinguish the wife’s “personal” right to support under New 
York law where the wife was not subject to the personal jurisdiction of the 
divorce court. 

Cornelius Vanderbilt, Jr. and his then wife, Patricia Vanderbilt, were 
separated in 1952 while both were residing in California. In February 
1953 Mrs. Vanderbilt moved to New York; in March of that year Mr. 
Vanderbilt filed suit for divorce in Nevada. Mrs. Vanderbilt was not per- 
sonally served with process within the State of Nevada, nor did she appear in 
the divorce proceeding. In June 1953, Mr. Vanderbilt received a decree of 
final divorce which released both parties from “the bonds of matrimony and 
all the duties and obligations thereof.” Under Nevada law this decree ex- 
tinguished any right of the wife to alimony or support. 

Almost a year later, in April 1954, Mrs. Vanderbilt, who then was living 
in New York on an income of $400 a month received from a charitable in- 
stitution, sought a decree of separation and alimony in the New York Su- 
preme Court. Mr. Vanderbilt was not personally served with process with- 
in New York State; the Court sequestered his property in the State in order 
to proceed. Mr. Vanderbilt appeared specially to attack the New York 
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Court’s authority to act, on the ground that the Full Faith and Credit 
Clause of the Constitution required that the Nevada divorce and its ad- 
judication of no support be recognized as a binding decree in New York. 
The New York Supreme Court admitted the validity of this argument only 
as to the status of the marriage and proceeded to enter an order directing 
support payments of $250 per week in favor of Mrs. Vanderbilt pursuant 
to Section 1170-b of the Civil Practice Act. That Section provides in part: 


“Maintenance of wife where divorce or annulment previously 
granted on non-personal jurisdiction. In an action for divorce, sep- 
aration or annulment, . . . where the court refuses to grant such re- 
lief by reason of a finding by the court that a divorce . . . declaring 
the marriage a nullity had previously been granted to the husband 
in an action in which jurisdiction over the person of the wife was 
not obtained, the court may, nevertheless, render in the same action 
such judgment as justice may require for the maintenance of the 
wife.” 


This provision was enacted in 1953 “to protect a New York wife whose 
right to support from her husband may now be completely cut off by an 
ex parte foreign divorce decree, in the absence of a previous New York 
separation decree with provisions for maintenance.” Report of New York 
State Law Revision Commission, N. Y. Legis. Doc., 1953, No. 65[K], p. 6. 
The Supreme Court of New York found that Mrs. Vanderbilt, having taken 
up residence in New York prior to the Nevada divorce, came within the 
purpose of the statute. 207 Misc. 294, 138 N.Y.S. ed 222. 

The Appellate Division of the Supreme Court affirmed the judgment of 
the Supreme Court, 1 App. Div. 2d 3, and on appeal, the Court of Appeals 
affirmed in a 5-2 decision, 1 N.Y. ed 342, 135 N.E. ed 553. Subsequently, Mr. 
Vanderbilt filed a petition for certiorari in the United States Supreme 
Court alleging, among other things, that Section 1170-b, as applied here, 
violated the Full Faith and Credit Clause of the Constitution. 

The Supreme Court granted certiorari, 352, U.S. 820, and in a 6-2 decision 
it affirmed the decision below. Mr. Justice Black wrote the opinion of the 
Court and Justices Frankfurter and Harlan dissented in separate opinions. 
Mr. Chief Justice Warren did not participate in the decision. 

The opinion of the Court was brief. In Estin v. Estin, 334 U.S. 541, the 
Court had held that a divorce court in Nevada had no power to terminate 
the obligation of support placed on the husband by a prior New York 
separation decree where no personal jurisdiction over the wife had been 
obtained in the divorce proceeding. The only difference between Estin and 
the instant case was the fact that here the wife’s right to support had not 
been reduced to judgment prior to the Nevada divorce. This difference the 
Court found not to be “material.” Accordingly, without personal jurisdic- 
tion over the wife, Nevada had “no power” to extinguish her “personal” 
claim to support: insofar as it purported to accomplish this, the divorce 
decree was void. Moreover, the case of Thompson v. Thompson, 226 U.S. 
551, which held that an ex parte divorce decree by the matrimonial domi- 
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cile refusing to grant alimony must be given full faith and credit, was 
specifically overruled “insofar as it held that an ex parte divorce destroyed 
alimony rights.” 

Mr. Justice Frankfurter found the difference between Estin and the in- 
stant case, reduction of the right of alimony to judgment prior to the di- 
vorce proceeding, to be controlling. Reviewing the long history of decisions 
of the Court in ex parte divorce cases, Mr. Justice Frankfurter based his 
position on the Williams cases: Williams v. North Carolina, I, 317 US. 
287; Williams v. North Carolina, Il, 325 U.S. 226. Since those cases defi- 
nitely settled the question that an ex parte divorce granted by a state where 
one party is domiciled must be given full faith and credit, the only question 
is whether the property arrangement incidental to a divorce is similar 
enough to the dissolution of the marriage, in terms of interests of the parties 
and the nature of the matter adjudicated, that its constitutionality should 
be treated alike. 

Attacking as question-begging the Court’s characterization of the obliga- 
tion of support as “in personam,” Mr. Justice Frankfurter thought the 
relevant inquiry should be directed at the interests of the parties in the 
obligation of support: “what is the fair way to proceed against these in- 
terests?” In this regard, he saw no difference between the fact of divorce 
and the right to support: while the marital relation cannot be translated 
into monetary terms, both should be equally protected. Moreover, the 
phrase “divisible divorce,” which had grown out of the Estin decision, does 
not help. While division of a divorce proceeding into two causes of action 
may be appropriate in Estin, where the right of support was embodied in 
a judgment not dependent upon the marital relationship, or in Armstrong 
v. Armstrong, 350 U.S. 568, where the divorce court itself severed the two 
and left the issue of support for future determination, it has no place where 
both have been judicially determined by a valid judgment of divorce. 

Mr. Justice Frankfurter thought the decision of the Court created more 
problems than it solved. After an ex parte divorce proceeding a divorced 
spouse may later sue for support in another state where property of the 
other spouse may be attached. That state, unlike New York, may not per- 
mit the grant of alimony except as an incident of a divorce proceeding. 
Would the Supreme Court require such a state to grant alimony? Moreover, 
as a matter of due process of law, what connection must a state have with 
a divorced spouse to be able to grant support on the basis of a previous 
marital relationship? 

Mr. Justice Frankfurter also saw little merit in the argument that while 
Nevada has power to adjudicate alimony as part of an ex parte divorce, 
New York is not compelled to give full faith and credit to that judgment as 
it pertains to alimony. To permit one state to ignore the Full Faith and 
Credit Clause, exceptional circumstances must be present in the form of an 
overriding policy of the forum state which makes the foreign judgment 
“obnoxious.” The Williams cases found ex parte divorces not to be “ob- 
noxious,” and Mr. Justice Frankfurter was not prepared to say that ex 
parte judgments denying alimony are any more obnoxious than ex parte 
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divorce judgments. State public policy is no stronger with respect to ali- 
mony than with respect to the divorce itself. 

Mr. Justice Harlan would agree with Mr. Justice Frankfurter that Ne- 
vada has the power to adjudicate all property rights incident to divorce 
when it adjudicates the divorce. If an ex parte divorce does not violate due 
process of law, an adjudication of the incidents of that divorce certainly can- 
not violate due process. However, Mr. Justice Harlan took the position that 
the Full Faith and Credit Clause does not compel New York to disregard 
its own policy (expressed in Section 1170-b) that a New York domiciliary’s 
right to support survives an ex parte divorce secured in New York or else- 
where. The policy of uniformity in the effect of ex parte divorces through- 
out the United States is strong with respect to the marital status, as evi- 
denced by the Williams cases, but when it comes to the question only of 
support, the “interest in national uniformity is not as compelling.” 

Up to this point, Mr. Justice Harlan’s position would lead to an affirm- 
ance of the decision below. However, he would not be willing to extend this 
right of the forum state to refuse to give full faith and credit to a foreign 
ex parte support decree to a situation where the divorced spouse becomes 
a domiciliary of the forum state after the ex parte divorce is rendered. In 
such a case, the forum state would have no interest in the support of the 
wife at the time of the divorce, and at a later date, it could not contend that 
it was protecting the wife’s pre-existing right to support in that state because 
at the time of the divorce she had no such right. Since it was not clear from 
the decision below whether under New York law Mrs. Vanderbilt was 
domiciled in New York at the time of the divorce, Mr. Justice Harlan 
would remand the case to the state court for reconsideration in the light of 
these principles. 

* * * 


The decision of the Court reduces the usefulness of an ex parte divorce 
decree. No longer can a husband rely on it to finally determine his obliga- 
tion to support his ex-wife. He must be prepared to litigate that question 
in the forum of his wife’s choosing, and under the rationale of the decision 
of the Court, the wife may choose that forum at any time, before or after the 
divorce. Gone also is any compulsion upon the wife to appear in the ex 
parte divorce proceeding and settle the matter all in one law suit. Thus the 
evil of forum shopping in divorce cases is now compounded; both parties 
may now engage in that dubious practice. 

There does appear to be some practical justification for distinguishing 
between status and support: nonrecognition of a divorce decree can create 
serious problems of bigamy and illegitimacy. Therefore if ex parte divorces 
are to be of value they must be recognized uniformly throughout the coun- 
try. On the other hand, uncertainty with respect to the right to alimony or 
support can at most affect the financial status of the spouse securing the 
ex parte divorce. Moreover, if the divorced spouse has some connection with 
another state at the time of the divorce, that state would appear to have a 
valid interest in protecting the well-being of such a person. 
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The Court's decision opens the way for an adjudication of support by any 
state in which jurisdiction over the person or the property of the spouse 
securing the ex parte divorce can be procured. As such, difficult questions 
may arise as to whether a state having no connection with either spouse has 
the power to grant support and if so, what law it must apply in such a pro- 
ceeding: the law of the divorce state or of the state of domicile of the di- 
vorced spouse. It is to be regretted that the Court did not see fit to go into 
any of these problems but chose to rely solely on the characterization of 
the right to support as a “personal” right. 


JENCKS V. UNITED STATES 
(June 3, 1957) 


The Supreme Court, entrusted as it is with the protection of the rights 
of the individual, has often found it necessary to restrict the actions of law 
enforcement agencies of the government charged with the immediate goal 
of preserving law and order in the community. The efforts of the Court in 
this area have not always been well received. The most extreme criticism in 
recent years was occasioned by the Court’s decision last term in Jencks v. 
United States, holding that a defendant may require the Government to 
produce, for inspection and use at the trial, all contemporary reports made 
by a witness to the Federal Bureau of Investigation directly relating to his 
testimony at the trial. After this decision, executive officials and some mem- 
bers of Congress echoed the remark of Mr. Justice Clark, a former Attorney- 
General of the United States, who wrote in dissent that as a result of the 
Court’s action “those intelligence agencies of our Government engaged in 
law enforcement may as well close up shop .. .” 

Jencks, as president of Local 890 of the International Union of Mine, Mill 
& Smelter Workers, filed on April 28, 1950 a non-communist affidavit pur- 
suant to §9(h) of the Taft Hartley Act, stating that he was not then a mem- 
ber of or affiliated with the Communist Party. At his trial in a federal 
district court on charges that this affidavit was false, the Government’s main 
witnesses were Harvey A. Matusow and J. W. Ford, two FBI informers who 
gave evidence concerning Communist Party activities in which Jencks par- 
ticipated. On cross-examination both witnesses disclosed that, as informers, 
they made regular reports to the FBI concerning Jencks’s activities. Jencks 
asked the trial court to order the Government to produce these reports for 
inspection by the trial judge, and if he found them of evidentiary value to 
Jencks, to make them available to the defense. This request was denied. 
Jencks also unsuccessfully attacked the instructions of the court to the jury 
as they related to membership in and affiliation with the Communist Party. 
Jencks was convicted by the jury, and on appeal to the Court of Appeals 
for the Fifth Circuit, the judgment was affirmed, 226 F. 2d 540. The Court 
of Appeals held that Jencks was not entitled to inspection of the reports 
because he had not laid a preliminary foundation of inconsistency between 
the contents of the reports and the testimony of the witnesses, and that the 
instructions to the jury were not erroneous. 
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On writ of certiorari in the Supreme Court, the judgment was reversed 
in a 7-1 decision. Mr. Justice Brennan wrote the opinion of the Court, in 
which five Justices joined. Mr. Justice Burton, whom Mr. Justice Harlan 
joined, concurred in a separate opinion. Mr. Justice Clark dissented, and 
Mr. Justice Whittaker did not participate in the decision. 

The Court held that a sufficient foundation for the motion to inspect the 
FBI reports had been established by the testimony of the witnesses “that 
their reports were of the events and activities related in their testimony.” 
The Court rejected the position, taken by the Court of Appeals, that a 
preliminary showing of inconsistency was a prerequisite to the right of in- 
spection. While in Gordon v. United States, 344 U.S. 414, the witness did in 
fact admit inconsistency which was used as a foundation for a motion to 
inspect FBI reports, the Court considered this preliminary showing unnec- 
essary. On the contrary, unless the witness himself admits that his testimony 
conflicts with the reports, “the accused is helpless to know or discover con- 
flict without inspecting the reports.” 

The Court then held that Jencks was entitled to receive the reports di- 
rectly, rather than have the Government produce the reports for inspection 
by the trial judge to determine relevancy and materiality: 


“Because only the defense is adequately equipped to determine the 
effective use for purpose (sic) of discrediting the Government's wit- 
ness and thereby furthering the accused’s defense, the defense must 
initially be entitled to see them to determine what use may be made 
of them. Justice requires no less.” 


To the Government’s argument that the reports were privileged against 
disclosure on grounds of national security, the Court answered that it was 
the Government's choice whether or not to prosecute, and that the action 
must be dismissed if the Government exercises its privilege after an order 
to produce. In reaching this conclusion the Court adopted the position 
taken by the Court of Appeals for the Second Circuit, that “the Govern- 
ment can invoke its evidentiary privileges only at the price of letting the 
defendant go free.” United States v. Reynolds, 345 U.S. 1, 12 (summarizing 
Second Circuit position). 

Mr. Justice Burton, in his concurring opinion, agreed that a requirement 
of a prior showing of contradiction as a foundation for an order to produce 
“would not serve the ends of justice,” but he would place in the discretion 
of the trial judge the ultimate decision to make the reports available to 
the defense. Pointing out that this was the sole relief requested by Jencks, 
Mr. Justice Burton would have the trial judge examine the reports in 
camera to determine whether the Government’s claim of privilege is out- 
weighed by the importance of the reports to the defense: 


“The trial judge exercises his discretion with knowledge of the issues 
involved in the case, the nature and importance of the Government's 
interest in maintaining secrecy, and the defendant's need for disclos- 
ure. By vesting this discretion in the trial judge, the conflicting in- 
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terests are balanced, and a just decision is reached in the individual 
case without needless sacrifice of important public interests.” 


In any event, Mr. Justice Burton disagreed with the Court’s holding that 
the failure to produce the reports to Jencks must result in a new trial. Jencks 
requested only that the records be produced to the trial court, and that is 
all that should be done now. Whether a new trial should be granted de- 
pends on whether the reports contain “contradictory or exculpatory mate- 
rial” helpful to Jencks, denial of access to which prejudiced his defense. 

Accordingly, Mr. Justice Burton would have vacated the judgment and 
remanded the case to the trial court for further action, were it not for the 
instructions to the jury, which Mr. Justice Burton examined and found 
defective. For this reason he concurred in the Court’s action requiring a 
new trial. Mr. Justice Frankfurter, who concurred in the opinion of the 
Court, believed that the questions relating to the instructions to the jury 
should have been considered, and agreed with Mr. Justice Burton’s treat- 
ment of those questions. 

Mr. Justice Clark, dissenting, objected to the Court’s rule on production 
of the reports, although he “would have no objection” to that advocated 
by Mr. Justice Burton. Moreover, he could not reconcile the Court’s posi- 
tion with the holding in Goldman v. United States, 316 U.S. 129, 132, that 
the trial judge has “a large discretion” in dealing with inspection of notes 
and memoranda included in Government files. Quoting extensively from 
a statement by J. Edgar Hoover, Director of the FBI, describing the nature 
of the FBI files and the necessity of keeping them secret, Mr. Justice Clark 
believed that the Court’s decision “opens up a veritable Pandora’s box of 
troubles” in cases involving national defense and internal security. Mr. Jus- 
tice Clark also objected to the majority's failure to express an opinion on 
the adequacy of the trial judge’s instructions because of the importance of 
the questions raised to the disposition of a number of cases pending in the 
lower courts. In his view, he believed the instructions ‘on the whole were 
sufficient.” 

x x x 


The reaction to “the Jencks case” was surprisingly intense, especially 
since the Court’s opinion was narrowly restricted to reports relevant to 
testimony actually given by a witness. Shortly after the Court’s decision, 
legislation was introduced to protect the FBI’s files from needless disclos- 
ure. Discussing the pending legislation, Attorney General Brownell stated 
that law enforcement would be “almost impossible” unless Congress acted, 
and Mr. Hoover, stressing the importance of informers to law enforcement, 
indicated that “the very basis” of the FBI’s success is the assurance that the 
information given “will be maintained in the strictest confidence in our 
files.” New York Times, July 29, 1957. 

This demand for legislation was spurred by broad district court inter- 
pretations of the Jencks decision. In some cases courts ordered the produc- 
tion of entire files, including material not relevant to witnesses’ testimony; 
in others, pretrial examination of reports by prospective Government wit- 
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nesses was permitted. In one case, after a United States Attorney failed to 
comply with a district judge’s order to produce all documents, exhibits and 
statements intended for trial use, the judge held the United States Attorney 
in contempt of court instead of dismissing the action. See S. Rep. No. 981, 
85th Cong., 1st Sess., 1957 U.S. Code Cong. & Ad. News 3215, 3218-22. 

As a result, Congress enacted P.L. 269, which became effective on Sep- 
tember 2, 1957. This new statute, now 18 U.S.C. §3500, adopts substantially 
the procedure for discovery advocated by Mr. Justice Burton. In addition, 
it provides that no discovery shall be allowed of statements or reports in 
the possession of the United States made by a witness or prospective witness 
for the Government until the witness has actually testified for the Govern- 
ment on direct examination. After the witness testifies, the trial judge on 
motion by the defendant shall order the Government to produce any state- 
ments, defined to include written reports and recordings or transcriptions 
of oral reports, of the witness relating to the subject matter as to which the 
witness has testified. If all of a statement is relevant, the court shall order 
that it be given directly to the defendant. If the Government claims that 
it is only partly relevant, the trial judge shall receive the statement in camera, 
inspect it, and give to the defendant only the relevant portion; the re- 
mainder is kept confidential but made a part of the record for inspection 
by the appellate courts. If the Government fails to comply with the order 
to produce, the trial judge shall either strike the witness’s testimony and 
continue the trial, or in his discretion order a mistrial. 

This procedure apparently has satisfied the FBI’s desire to protect its 
working papers. On the other hand, it does subject the defense to discretion- 
ary action by the trial judge on which the defense cannot argue; not having 
seen the reports, the defendant is not in a position to argue to the trial 
judge the relevancy of portions excised; and if he is convicted, he must 
appeal blindly, because of the same handicap. However, it seems clear from 
the statute that the discretion given to the trial judge is quite limited, as 
he is to pass only on the question of relevancy and cannot consider such 
things as national security. 

It is difficult to understand the tempest created by the Court’s decision. 
The Court’s opinion in Jencks seems clearly limited to the situation where 
a witness testifies at the trial and admits making reports to the FBI con- 
cerning the facts to which he has testified. There was, therefore, no question 
of fishing expeditions into confidential files. Moreover, since the witness 
has already testified, the substance of the reports would in any event be 
a matter of public record. If the FBI’s objection to the Court’s decision was 
that the reports might contain irrelevant information not brought into the 
trial, it would seem a comparatively easy housekeeping detail to restrict re- 
ports to individual events, which would greatly decrease the risk of unneces- 
sary disclosure. At the very least, however, the new statute does have the 
merit of preventing aberrations by the district courts not contemplated by 
the Court in the Jencks decision. 











Committee Report 


COMMITTEE ON PROFESSIONAL ETHICS 


OPINION NO. 829 


Question: An attorney, a member of the New York bar, has in his employ 
several attorneys admitted to practice and a registered patent agent. The 
attorney wishes to have the name of the registered patent agent appear on 
the firm letterhead. Would it be proper to draw a line under the names of 
the attorneys generally admitted and then add the name of the registered 
patent agent followed by words indicating his particular designation? 

Opinion: It is not professionally proper for an attorney to include on his 
letterhead the name of a patent agent or any other person who is not ad- 
mitted to the bar. Use of the letterhead by the attorney would suggest em- 
ployment of the patent agent and its use by the patent agent would tend to 
solicit business for the attorney. If permitted, this practice would inevitably 
result in solicitation in violation of Canon 27. 
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